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OPINION
. Facts

On December 11, 2002, BarbraGooch, the Petitioner’ swife at thetime, swore out awarrant
against the Petitioner that alleged that she and the Petitioner werein the process of adivorce and she
had an active Order of Protection against him. Further, she alleged in the warrant that the Petitioner
had committed aggravated assault against her on November 11, 2002, by grabbing her by her face,
squeezing her jaw, pushing her down on a car seat, and holding her down.

On February 3, 2003, the Petitioner pled guilty to domestic assault. At the guilty plea
hearing, the Petitioner told the trial court that he was not forced or coerced to plead guilty. He
agreed that the attorney had done agood job for him, and he had no complaints about her. He said



that she explained the range of punishment to him and also what the State would have to prove in
order for him to befound guilty. He agreed that he was entering his pleafreely and voluntarily, and
he said that he understood that he had the right to plead not guilty and be guaranteed certain
constitutional rights, which thetrial court listed for him. The Defendant said that he was entering
a plea of guilty to the reduced charge of domestic assault because it was in his best interest.
Thereafter, thetrial court found him guilty of domestic assault and sentenced him to eleven months
and twenty-nine days. The trial court ordered that the Petitioner would receive probation after
serving thirty-seven days, twenty-one of which hehad already served. Thetrial court further ordered
that this sentence run consecutively to any parole the Petitioner was aready serving.

On November 11, 2003, the Petitioner filed a petition for post-conviction relief, alleging,
among other things, the ineffective assistance of counsel. At a hearing on the petition, the
Petitioner’strial counsel (“Trial Counsel”) testified that she was alicensed attorney at the time that
she represented the Petitioner. She said that she began representing the Petitioner in January of
2003, which wasthree months after she had becomealicensed attorney. She said that she discussed
with the Petitioner every aspect of his case, including every avenue available and what would be a
“good sentence.” She said that they also discussed the pros and cons of theevidence. Trial Counsel
said that she went to the jail where the Petitioner was “multiple times,” a minimum of five times,
and she met with him at the courthouse. Further, she said that the two had multiple phone
conversations when the Petitioner’ sgirlfriend told her that the Petitioner wanted to speak with Trial
Counsel.

Trial Counsel testified that the Petitioner was charged with aggravated assault with an order
of protection in place, and, since the order of protection was acivil matter, she represented himin
both civil and criminal court. She said that during the course of her civil representation, she spoke
with the domestic violence person and the victim, and the parties agreed to keep the order of
protection in place without the Petitioner admitting that he had committed any kind of assault. Tria
Counsel testified that the Petitioner believed that the victim, Gooch, had ulterior motives, and Trial
Counsel attempted to get Gooch to dismissthecharges. Gooch, however, wasunwilling to drop her
chargesagainst the Petitioner. Trial Counsel said that the Petitioner told her that Gooch was already
married when she married the Petitioner, and Trial Counsal was attempting to investigate this
through the Petitioner’ sgirlfriend and uncle. She said that the Petitioner expressed hisdesireto get
this matter over with as soon as possible because he wanted to have his sentence over with by the
time he went to his parole revocation hearing. She said that he hoped that his parole would not be
violated, and he would be ableto get out of jail immediately.

Trial Counsel said that shewent over with the Petitioner thefactsaleged inthewarrant. The
Petitioner said that his girlfriend was his alibi for the dates and times that he allegedly assaulted
Gooch, but when Trial Counsel asked his girlfriend about this, she said that she could not state that
the Petitioner was with her at those times.

Trial Counsel said that she represented the Petitioner at hisparole revocation hearing, which
was two days after the Petitioner was released from jail on these charges. She said that, at the
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hearing, the board determined that the Petitioner violated his parole based upon his charge and
because he moved without notifying his parole officer. Tria Counsel said that, prior to the parole
revocation hearing, shetold the Petitioner that, if he pled guilty, hisconviction would beused agai nst
him in any future parole proceedings. She also told him that the charge aone could be used as
groundsto revoke his parole, but shedid not know for certain whether his parole would be revoked.

Trial Counsel said that she discussed apreliminary hearing with the Petitioner. Shetold him
that Gooch would haveto testify to provide evidence to have the Petitioner convicted of afelony or
a misdemeanor in domestic violence court. Trial Counsel said that, after they discussed the
agreement that the State was offering, the Petitioner chose not to have apreliminary hearing and to
accept the agreement. According to the agreement, the Petitioner would plead guilty to domestic
assault and be sentenced to thirty-seven days, and the Petitioner had already served all but sixteen
of those days. She said that the sentence was supposed to run concurrently with his parole so that,
if hewas not violated, he would not serve more days. Trial Counsel said that she had spoken with
the Petitioner’ sparol e officer, and the parol e of fi cer said that shewas going to support the contention
that his parole was not violated. She said that she expected the parole officer to be at the parole
revocation hearing, but the officer did not come to the hearing.

Trial Counsdl said that, while a preliminary hearing is a good opportunity for a defense
lawyer to obtain “unfettered discovery,” she understood that the Petitioner wanted this case
completed quickly, and he did not want to appear in court again. Accordingly, sheinformed him of
his rights but did not counsel him that he should wait until after the preliminary hearing to plead
guilty. Trial Counsel did not remember what statements she had as a part of her file. She
remembered that she had some statements from Gooch. She said that the Petitioner told her that
Gooch had previously been charged with other crimes, but she did not confirm these charges with
the court clerk. Sheexplained that, at that point, there was not trial date set, and it was her intention
to do further discovery for trid.

Trial Counsdl testified that the Petitioner had full knowledge of his guilty plea because she
went over it with him step by step. Further, she said that he understood his constitutional rights and
the consequences of pleading guilty. She said that she explained to the Petitioner that, if his parole
was violated, he would go back to prison. Trial Counsel also explained to the Petitioner that she
would be glad to go to trial. She also said that she discussed defense strategies with the Petitioner,
including the alibi strategy, but she said that he could not produce any evidence to support any of
these strategies.

Oncross-examination, Trial Counsel testified that the Petitioner madethefinal determination
to plead guilty, and he pled guilty of hisown free will. She said that she advised him of the effects
of pleading guilty, the charge, and his punishment. She went over each of hisrights with him, and
they discussed all of them, after which the Petitioner signed the bottom of therightsform. Further,
the trial judge explained these rights again at the guilty plea hearing, and the Petitioner said he
understood his rights and chose to waive them. Trial Counsel said that the Petitioner had previous
convictionsfor drugs and domestic assault, and he was a Range || offender. Trial Counsel said that

-3



shethought that, since the Petitioner wanted to get this case over with as soon as possible, hewanted
toplead guilty. Trial Counsel estimated that she spokewith the Defendant on the phone at | east fifty
times, and she spent approximately fifty hours on this case.

Based upon this evidence, the post-conviction court dismissed the petition, stating that “the
[Petitioner] failed to meet the burden of proof . ...” The Petitioner appeaed and filed amotion for
remand in this Court, asking for usto order the post-conviction court to make findings of fact. We
granted that motion, and on remand the post-conviction court found:

[ The Petitioner] pled guilty and was convicted [of] one count of domestic assault on
February 3, 2002. He was sentenced to eleven (11) months twenty-nine (29) days,
suspended upon service of thirty-seven (37) days with twenty-one (21) days of jail
credit. On November 10, 2003, [the Petitioner] filed a petition for post-conviction
relief based on claims of ineffective assistance of counsel, and an involuntary plea.

[Trial Counsel] testified that she met with [the Petitioner] numeroustimes, explored
possible alibis, and reviewed his rights and the terms of his plea with him. [The
Petitioner] signed the plea agreement reviewed with him by his attorney and
acknowledged his willingness to enter into the agreement in court. Because the
evidence does not show by clear and convincing proof that neither [Trial Counsel’ s
performancewasdeficient nor hispleainvoluntary given thefactsand circumstances
surrounding the plea, the Petition is denied and dismissed . . . .

The Petitioner now appeal s the dismissal of his petition for post-conviction relief.
1. Analysis

On appedl, the Petitioner contendsthat the post-conviction court erred when it dismissed his
petition because he received the ineffective assistance of counsel. Specificaly, he contends that
Trial Counsel was ineffective because she failed to “engag[e] in a preliminary hearing before
enteringtheplea.” Heassertsthat, if there had beenapreliminary hearing hisguilty pleawould have
been “‘more’ voluntary.” The Petitioner concedes that he “may not be able to demonstrate that in
the absence of apreliminary hearing, [his] case would have ended with adifferent result,” but heis
“obliged” to appeal and a preliminary hearing record would have been “most welcome.”

The right of a criminally accused to representation is guaranteed by both the Sixth
Amendment to the United States Constitutionand Articlel, section 9, of the Tennessee Constitution.
Id.; Baxter v. Rose, 523 SW.2d 930, 936 (Tenn. 1975). Thisright to representation includes the
right to “reasonably effective”’ assistance. State v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). The
Tennessee Supreme Court has held that the issue of ineffective assistance of counsel is a mixed
guestion of law and fact and, as such, is subject to ade novo review. |d.
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Inreviewing aclaim of ineffective assistance of counsel, this Court must determine whether
the advice given or services rendered by the attorney are within the range of competence demanded
of attorneys in criminal cases. Baxter, 523 SW.2d at 936. To prevail on a clam of ineffective
assistance of counsel, a petitioner must show that “counsel’ s representation fell below an objective
standard of reasonableness,” Strickland v. Washington, 466 U.S. 668, 688 (1984), and that this
performance prejudiced the defense, resulting in a faillure to produce areliable result. Id. at 687;
Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993). To satisfy the requirement of prejudice, a
petitioner must show a reasonable probability that, but for counsel’s unreasonable error, the fact
finder would have had reasonabl e doubt regarding the petitioner’ sguilt. Strickland, 466 U.S. at 695.
Thisreasonabl e probability must be* sufficient to undermine confidenceintheoutcome.” 1d. at 694;
see also Harrisv. State, 875 S.W.2d 662, 665 (Tenn. 1994).

When eva uating anineffectiveassi stance of counsel claim, thereviewing court should judge
the attorney’ s performance within the context of the case asawhole, taking into account all relevant
circumstances. Strickland, 466 U.S. at 690; State v. Mitchell, 753 S\W.2d 148, 149 (Tenn. Crim.
App. 1988). The reviewing court must evaluate the questionable conduct from the attorney’s
perspective at thetime. Strickland, 466 U.S. at 690; Cooper, 849 SW.2d at 746; Hellard v. State,
629 S.W.2d 4, 9 (Tenn. 1982). In doing so, the reviewing court must be highly deferential and
“should indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonableprofessional assistance.” Burns, 6 S\W.3d at 462. Counsel should not be deemed to have
been ineffective merely because a different procedure or strategy might have produced a different
result. Williams v. State, 599 SW.2d 276, 279-80 (Tenn. Crim. App. 1980). The fact that a
particular strategy or tacticfailed or hurt the defense does not, standing al one, establish unreasonable
representation. House v. State, 44 S\W.3d 508, 515 (Tenn. 2001) (citation omitted); Thomas
Brandon Booker v. State, No. W2003-00961-CCA-R3-PC, 2004 WL 587644, at *4 (Tenn. Crim.
App., at Jackson, Mar. 24, 2004), perm. app. denied (Tenn. 2004). However, deference to matters
of strategy and tactical choices applies only if the choices are informed ones based upon adequate
preparation. House, 44 SW.3d at 515.

In cases involving a guilty plea or a plea of nolo contendere, the petitioner must show
prejudice by demonstrating that, but for counsel’ s errors, he would not have plead guilty but would
haveinsisted upon going to trial. See Hill v. Lockhart, 474 U.S. 52, 59 (1985); Bankston v. State,
815 SW.2d 213, 215 (Tenn. Crim. App. 1991).

We conclude that the evidence does not preponderate against the post-conviction court’s
finding that Trial Counsel did not render the ineffective assistance of counsal. Trial Counsel met
with the Petitioner multipletimes, and she attempted to devel op adefense strategy, but the Petitioner
could not produce any evidence to support these strategies. She explained the charges to the
Petitioner, his rights, and the consequences of pleading guilty. Under these circumstances, we
concludethat the Petitioner has not proventhat Trial Counsel’ s performancefell below an objective
standard of reasonableness. Further, the Petitioner concedes that he cannot show how he was
prejudiced. Accordingly, we hold that the Petitioner is not entitled to relief on thisissue.



I11. Conclusion

In accordance with the foregoing authorities and reasoning, we affirm the post-conviction
court’ s judgment.

ROBERT W. WEDEMEY ER, JUDGE



